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When an employeeisinjured a work through the fault of someone ather then the
employer, the Workers Compensation Act (Lab. Code, § 3200 et seq.)! pamitsthe
employee not only to dam workers: compensation benefits from the employer but dso to
recover persond injury damages from the party a fault. (8 3852.) To obtain rembursement
for the codt of the bendfits paid to the employee, the employer may bring its own action againgt
thisthird party, or it may intervene in the employee s persond injury action. (88 3852-3853.)
If the third party action or actions result in arecovery, ether by settlement or by judgment, the
employer’ s subrogation dam has priority and the employee is entitled only to the amourt, if
any, remaining ater full rembursement of the employer for bendfitsit has paid to the employee
(88 3856 [recovery by judgment], 3860 [recovery by settlement].)

In Summers v. Newman (1999) 20 Cd.4th 1021 (Summers), this court addressed an
isue concarning an employer’ sright to have its atorney fees paid out of settlement proceeds
recovered from athird party through the joint efforts of atorneys separatdy representing the
employer and the employee. We hdd that “the fees awarded to the employer’ s atorney . . .
are to be deducted from the amount paid to the employer” (id. a p. 1024 (plur. opn. of

1 All further undesignated statutory references are to the Labor Code.



Kennard, J); id. a p. 1036 (conc. opn. of George, C.J))), rgecting the employer’ s argument
thet it was entitled to recover its atorney fees and litigation cogtsin addition to full payment of
its rembursable compensation costs?

This case presents a different issue that was touched upon but left unresolved in
Summer's, supra, 20 Cd .4th 1021: When settlement proceeds recovered from athird party
through the joint efforts of atorneys separatdy representing the employer and employee do not
exceed the employer’ s reimbursable compensation codts, is the employee nonethdess entitled
to have hisor her atorney fees paid from those settlement proceeds? Although this court has
never decided thisissue, the Courts of Apped have conggtently held that when atorneys
separatdy representing an employer and its employee each actively prosecute an action agangt
athird party, the fee of the employeg s atorney must come out of the employes s share of any
recovery, ether by judgment or by settlement. If the employeg s share of the recovery is zero,
then the employee s atorney fees may not be paid from the amount recovered by judgment or
stlement. Aswe explan, we agree,

|. FACTS

On January 26, 1995, while driving avehide in the course and scope of her
employment for the Compton Unified Schoal Didrict (CUSD), Peggy M. Draper (Drgper) was
injured in an automohbile accident. She goplied for and recaived workers: compensation
benefits from her employer, CUSD. These bendfits eventudly excesded $18,000, not counting
atorney fees and CUSD’ s continuing obligation to provide Draper with medica care as nesded
for her indugtrid injury.

To obtain further compensation for the same injury, Draper dso brought a persond
injury action in superior court againg Byron A. Aceto and Ben Aceto (defendants), respectively
the driver and owner of the other vehide involved in the accident. CUSD, as a subrogated
employer, brought its own action againg defendants to obtain reimbursement for theworkers

2 Asintheplurdity opinion in Summers, “[w]e use ‘ reimbursable compensation codts
asashorthand expresson for what section 3860 more precisely desgnates as compensation
that the employer has paid or has become obligated to pay and any specid damagesto which
the employer isentitled under section 3852 (Summers, supra, 20 Cd .4th a p. 1026, fn. 2
(plur. opn. of Kennard, J.).)
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compensation benefitsit had paid to Drgper. The two actions againg defendants were
consolidated by gipulation and order.

After ansvering the complaintsin the consolidated actions, but before trid, defendants
offered to settle for $15,000, the limit of their insurance coverage. Drgper and CUSD accepted
the offer and agreed between themsdlves to place the sattlement fundsin trust until their
repective rightsin these proceeds could be determined.  Defendants paid the $15,000
SHtlement amount as agreed, together with $554.85 for interest and codts, and the consolidated
actionswere dismissed. Because CUSD’ s rembursable compensation costs exceeded the
sdttlement amount, Draper recovered nothing for hersdf from the settlement.

Nonetheless, Draper brought amoation in superior court to obtain payment of her
attorney fees and cogts, in the amount of $5,397.77, from the settlement proceeds, based on
Draper’ s contingency fee agreement with her attorney, under which the atorney was ertitled to
one-third of arecovery by settlement. The superior court denied the motion, and Draper
appesled.

The Court of Apped affirmed. It reasoned that under the controlling Satutory
provison, subdivison (e) of section 3860 (section 3860()), the attorneys for Draper and
CUSD could recover from the settlement proceeds only atorney feesincurred for “the
repective sarvices rendered in securing and effecting settlement for the benefit of the party
represented.” (Itaicsadded.) Because the settlement amount was insufficient to fully
reimburse CUSD, none of the settlement procesds were payable to Draper. And because
Draper recaived no bendfit from the settlement, her atorney could not recover his fees from the
Settlement proceeds.

The Court of Apped percaived no unfarnessto the atorney, who wasworking under a
contingency fee agreement: “[W]e have dl seen the tdevison and ydlow pageads no
recovery, no fee. Drgper got nothing, so the atorney gets nathing. The contingency agreement
was with Drgper, not [CUSD]. The contingency smply did not occur.”

We granted plantiff’ s petition for review.



I1. DISCUSSION

The plurdity opinionin Summers, supra, 20 Ca.4th 1021, described the statutory
framework thet controls the issue presented here, asfollows

“Section 3860 provides, in subdivison (a), that a settlement with athird party tortfeasor
isnat vaid or binding unless bath the employer and the employee have recaived natice sufficient
to give the employer an opportunity to recover its reimbursable compensation costs and to give
the employee an opportunity to recover persond injury damagesin excess of the rembursable
compensation codts,

“Section 3860 further provides, in subdivison (b), that except as provided in section
3859 (dlowing the employer to procesd againg the third party when the employee has settled
without the employer’ s consant), the entire settlement amount “is subject to the employer’ sfull
cdam for [reimbursable compensation codtg . . . together with expenses and atorney fees if
any, subject to the limitations in this section st forth.!

“Section 3860 then treets, in separate subdivisons, three different Stuaions: (1) when
Settlement has been achieved ‘ soldly through the efforts of the employeg satorney’ (subd. (0));
(2) when sttlement has been achieved * soldy through the efforts of the employer’ satormey’
(subd. (d)); and (3) when the employee and the employer are both represented, either by the
same atorney or by different attorneys, and the settlement has been achieved through a
combined effort (subd. (€)). Although we are concarned here only with the last of these
Stuations, examining the provisons governing eech will assg usin underdanding the legidative
purpose and in harmonizing section 3860 interndly.

“When settlement has been achieved * soldy through the efforts of the employee’'s
atorney,” subdivison () of section 3860 provides that before paying the reimbursable
compensation cods to the employer, ‘there shdl be deducted from the amount of the settlement
the reasonable expenses incurred in effecting such sattlement, induding cods of auit, if any,
together with areasonable attorney’ sfee to be paid to the empl oyee’' sattorney, for his sarvices
in securing and effecting settlement for the benefit of both the employer and the employee.’
(Itdics added.)



“When settlement has been achieved * soldy through the efforts of the employer’s
atorney’ (italics added), subdivison (d) of section 3860 provides, in dmog identicd languege,
thet the settlement proceeds shdl be used firgt to pay litigation cogts, induding payment of a
reasonable fee to the employer’ satorney, for sarvices benefiting both the employer and the
employee

“When both the employee and the employer are represented, ether by the same
atorney or by different attorneys, and the settlement has been achieved through a combined
effort, section 3860(e) provides that “prior to reimbursement of the employer . . . there shdl be
deducted from the amount of the settlement the reasonable expenses incurred by both the
employer and the employee or on behdf of ather, induding cogts of suit, if any, together with
reasonable atorneys feesto be paid to the repective atorneys for the employer and the
employee, basad upon the respective sarvices rendered in securing and effecting settlement for
the benefit of the party represented. In the event both parties are represented by the same
atorney, by agreement, the attorney’ sfee shdl be basad on the sarvices rendered for the
benefit of both.” ” (Summers, supra, 20 Ca.4th a pp. 1026-1027 (plur. opn. of Kennard,
J), fn. omitted.)

In Summer's, the plurdity opinion explained the proper congruction of these provisons,
asfdlows “If the sattlement results from the efforts of the employes s attorney done, the
employe’satorney adone, or asngle atorney representing both employer and employes, the
reasonable attorney fee payableto that attorney is basad on the attorney’ s services rendered in
securing sHtlement for [the] benefit of both employer and employee. If, on the other hand, the
settlement results from the efforts of atorneys who ssparatdy represent the employer and the
employee, then the compensation of each atorney is separatdy determined based onthe
savices rendered in securing settlement for the benefit of the party represented. The Courts
of Apped have conggently and reasonably congtrued this provison to meen thet, when
employer and employee are separatdy represented, the reasonable vaue of the employee's
atorney’ ssarvicesis determined not by reference to the total amount of the settlement, by
weighing the repective contributions of each attorney in achieving settlement, or by giving any
condderaion to the settlement’ s bendfits to the employer, but by reference to the actud benefit
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that the settlement confers on the atorney’ s own dient, the employee. (See Gapusan v. Jay
(1998) 66 Cd.App.4th 734, 745-747 [ 78 Cd.Rptr.2d 250]; Crampton v. Takegoshi (1993)
17 Cd.App.4th 308, 318 [21 Cd.Rptr.2d 284], disgpproved on other groundsin Phelps v.
Sostad [(1997)] 16 Cd.4th 23, 34 [congtruing pardld language in section 3856]; Walsh v.
Woods (1986) 187 Cd.App.3d 1273, 1276-1279 [232 Cd.Rptr. 629] [same]; Eldridge v.
Truck Ins. Exchange (1967) 253 Ca.App.2d 365, 367 [61 CdA.Rptr. 347] [same].)”
(Summers, supra, 20 Cd.4th at p. 1028 (plur. opn. of Kennard, J).)

We now examine these Court of Apped decisonsin grester detall.

Thefirg Court of Apped decison to address the issue we congder herewas Eldridge
v. Truck Ins. Exchange, supra, 253 Cd.App.2d 365. Because the amount of a dipulated
judgment againg athird party tortfeasor was less than the employer’ sramburssble
compensation codts, the Court of Apped held thet thetrid court hed erred in awarding fees out
of the judgment proceads to the employee s atorney. The Court of Apped explained:

“If the action againgt athird party tortfeasor is prosecuted by the employee done, a
reasonable attorney’ s fee based upon *the services rendered by the employeg satorney in
effecting recovery bath for the benefit of the employee and the employer’ isdlowed, and Sl
befirg pad from the judgment. The[workers compensation] carrier’ slienisto be satisfied
only after such payment. (Lab. Code, § 3856, subd. (b), and see Branscumv. State Comp.
Ins. Fund, 232 Cd.App.2d 352, 42 Cd.Rptr. 682.) Like provison is meade for dlowance and
priority of fees of the employer’ satorney if the action is prosecuted by the employer done
(Lab. Code, 8§ 3856, subd. (a)).

“Awholly different procedureis prescribed ‘if the action is prosecuted both by the
employee and the employer, in a Single action or in consolidated actions.” In such casg, if
employee and employer ‘are represented by separate attorneys fees of each areto be
allowed and given priority, but the fees are to be ‘based solely upon the service rendered
in each instance by the attorney in effecting recovery for the benefit of the party
represented.” (Lab. Code, 8 3856, subd. (€).) ... [1] ... [1]

“We condude that subdivison (c) of section 3856 measurestherights of plaintiff’s
atorney. Under thet provison, priority over the carrier’ s lien can be assgned only to afee
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‘based soldy upon the service rendered . . . in effecting recovery for the bendfit of the party
represented,’ i.e, plantiff. Whether we view the term ‘recovery’ in the sense of money
recaived or judgment awarded, there was no benefit to plaintiff. The dipulated judgment was
for $10,000, and the carrier’ slien amounted to $16,378. (Asearly aspretrid, thelien
gpproximated $10,000.) The sole bendficiary of the judgment was the carrier, but its
prosecution of its own daim and its representetion by separate counsd bars charging it with the
fee of plantiff’ satorney.” (Eldridge v. Truck Ins. Exchange, supra, 253 Cd.App.2d & pp.
366-368, itdics added.)

Apportionment of attorney feesin the separate representation Stuation was agan
rejected in Walsh v. Woods, supra, 187 Ca.App.3d 1273. The Court of Apped there Sated:
“[§ection 3856 recognizes that the common fund doctrine has no gpplication when there are
no passve benefidaies. Thus, adifferent test is usad when there are two attorneysinvolved
rendering sarvices on behdf of their respective dients the employer and theemployee. Inthat
cax, the award of feesto each atorney is based not on the sarvices bendfiting both parties, but
rather * upon the service rendered in each indance by the atorney in effecting recovery for the
benefit of the party represented.’ (8 3856, subd. (¢), itdicsours) Accordingly, the amount
of the award to each atorney will be based on the efforts of the attorney for hisown dient. The
doctrine of gpportionment does not gpply therein; each attorney fee awvard comes out of each
party’s own share of therecovery.” (Id. at pp. 1277-1278.)

Ancther Court of Apped decison taking the same view is Crampton v. Takegoshi,
supra, 17 Cd.App.4th 308, in which the Court of Apped dated: “When the injured party and
the lienholder employ separate atorneys, each of whom ectively participatesin the creation of
the fund out of which fees are sought, alocation isingppropriate. 1n such cases, aparty may not
ek to weigh the rdive contributions of counsd in an attempt to avoid lidhility for the other
party’satorney fees. [Citation] Ingtead, the amount of award to each attorney isbased on the
efforts of the attorney for hisor her own dient, with each atorney fee award paid out of each
party’s own share of the recovery.” (Id. a p. 318.)

The mogt recent Court of Apped decison on this point isto the same effect. (Gapusan
v. Jay, supra, 66 Cd.App.4th 734.) There, two police officersinjured when ther patrol car
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collided with atruck brought a persond injury action againg the driver of thetruck. The City of
San Diego intervened in the action asthe officers employer, saeking reambursement for bendfits
paid to them. The action settled upon payment of $200,000 by the truck driver’ sinsurance
carier. Although the dity presented uncontradicted evidence thet its rembursable compensation
codts exceaded this amount, the trid court gpportioned the settlement proceadings by granting
the city $100,000 and the officers each $50,000. (Id. at pp. 738-739.)

On goped, the Court of Apped reversed, holding thet the trid court had erred in
goportioning the settlement proceeds because “[t]he Legidature has dearly provided thet
where, ashere, athird party settlement indudes the employer’ s rembursable benefits, the
employer’ sright of rembursement takesfirg and full priority after the payment of litigation
expenses and atorney fees, where gppropriatie” (Gapusan v. Jay, supra, 66 Cd . App.4th a
p. 741.) Regarding attorney fees, the Court of Apped remanded for a determination whether
the aty’ sattorney hed activey participated in securing the settlement. If the city’ s atorney and
the officars atorney both actively participated in effecting the settlement, then “ “each attorney
fee awvard comes out of each party’sown share of therecovery.” ” (ld. a p. 745, quoting
Walsh v. Woods, supra, 187 Ca.App.3d at p. 1278.)

We agree with these Court of Apped decisons. In section 3860, the Legidaure has
didinguished the Stuation in which the employer and employee are separatdy represented by
atorneyswho attively participate in securing a settlement from the Stuation in which the
sdtlement is achieved through the efforts of asingle attorney representing the employer, the
employes, or bath. In the latter Stugtion, when only one attorney is active in procuring the
sdtlement, the atorney feeis caculated by reference to the bendfit achieved for both employer
and employes, and it is paid from the settlement proceeds before disbursement to either
employer or employee. In the former Stuation, when atorneys separatdy representing the
employer and the employee are active in procuring a settlement, each attormey’ sfeeis
cdculaed by reference to the benefit achieved for the attorney’ s own dient, and thisamount is
paid from the dient’s share of the recovery. If the dient isthe employes, and the employee
recovers nothing because the settlement proceads are less than the employer’ sreimbursable



compensation cogts, then the employee s atorney cannot recover fees from the settlement
proceeds.3

Thisreault is condgent with the law gpplied in analogous Stuaions where atorneys for
different parties eech actively participate in securing or preserving afund. In Estate of Korthe
(1970) 9 Cd.App.3d 572, for example, a decedent had executed awill leaving her estate to 32
named bendfidaries A nonbendfidiary chdlenged the will, daiming it was superseded by alater
will. Eventuly dl but eight of the benefidiaries named in the earlier wiill retained counsd to
assg in litigeting the metter, which ended in a settlement dlowing probete of the earlier will.
Thetrid court then directed the executor to pay from the edtate the fees daimed by an atorney
representing five of the benefidaries. On gpped, the Court of Apped reversed, explaining thet
“acourt may award atorney’ s fees from a common fund to an atorney who has succesded in
presarving afund when equity requiresit,” but that “this cannot be done when there are mulitiple
benefidaries of the fund and dl—or subgtantidly al—are represented by various counsd.” (Id.
a p.575)

Here, denying feesto Drgper’ s atorney from the settlement fund works no unfairess
on Draper. Because her atorney worked under a contingency fee arrangement, she owesthe
atorney nofee. Nor does denid give CUSD an unfar advantage or a“freeride” CUSD
mugt pay its own atorney, who was active in procuring the settlement. Indeed, the denid of
feesto Drape’ s atorney prevents subdantia unfairnessto CUSD. Draper’s atorney damed
as his contingency fee one-third of the $15,000 settlement amount. If CUSD’ s attorney dso
clamed one-third of the total recovery, then two-thirds of the settlement proceeds would be
consumed by atorney fees, and CUSD would essentidly be paying double fees.

3 Because the parties have not briefed or argued the issue in this court, we do not decide
whether section 3860(€), in addition to barring recovery of Draper’ s atorney fees from the
Settlement proceads, dso prohibits charging those procesds with her filing fees and other “cods
of suit.”
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[11. DISPOSITION
The judgment of the Court of Apped isaffirmed.

KENNARD, J.
WE CONCUR:

BAXTER, J
CHIN, J.
BROWN, J
MARCHIANO, J*

*

Honorable James J. Marchiano, Asociate Justice, Court of Apped, Firgt Appdlae
Didrict, Divison One, assigned by the Chief Jutice pursuant to artidle VI, section 6, of the
Cdifornia Condtitution.
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DISSENTING OPINION BY GEORGE, C.J.

| respectfully dissent. The result reeched by the mgority defeets the priority given by
Labor Code section 3860, subdivison (€), to the payment of an employee s attorney fees,
when atorneys for both the employer and the employee ectively paticipete in obtaining a
recovery agang anegligent third party.

Labor Code section 3860, subdivison (€), gives priority to the payment of both the
employer’ sand the employee s atorney fees “Where both the employer and the employee
arerepresented . . . by separde atorneysin effecting a settlement, . . . prior to reimbursement
of the employer . . . there shdl be deducted from the amount of the settlement the reasonable
expensssincurred by both the employer and the employee.. . . together with reasonable
atorneys fees....” (Itdicsadded) The plurdity opinionin Summersv. Newman (1999)
20 Cd .4th 1021, 1024 (plur. opn. of Kennard, J)), acknowledged this “[SJubdivison (€) of
section 3860 . . . providesthat the settlement proceeds are to be used first to pay litigation
cogts induding reasonable attorney feesincurred by the employer and theemployee. . . .”
(Italicsadded.) Giving priority to the payment of the employee s atorney fees servesthe
purpose of “assuring the worker that he can obtain an atorney by guaranteaing that atorney
priority in the event that the judgment recovered should not suffice both to recompense
himand to satisfy the employer’sclaim.” (Quinnv. Sate of California (1975) 15 Cd.3d
162, 170, itdics added.)

But the plurdity in Summersv. Newman, supra, 20 Cd .4th 1021 suggested in dicta,
and the mgarity in the present case holds thet this priority to the payment of the employeg's
atorney fees goplies only if the settlement or judgment is suffidently large for the employee to
shaeintherecovery. Thisinterpretation defedts the Satutory purpose, becauseit isonly when
the settlement or judgment is insufficient both to remburse the employer and to provide a



recovery for the employee that giving priority to the payment of attorney feesmekesa
difference

Aswe sad regarding the dosdy rdated provisons of Labor Code section 3856: “The
rule giving priority to the daim for litigation expenses and atorney fees was cregted for cases
like the present one in which the amount of the judgment isinsuffident to pay reesonable
litigation expenses and atorney fees and d<o fully remburse the employer. [Citation.]”
(Phelpsv. Sostad (1997) 16 Cdl.4th 23, 30-31; Gapusan v. Jay (1998) 66 Ca.App.4th
734, 742 [* The implicit purpose of section 3860 isto prioritize payments when settlement funds
aeinaffident to stify dl dams”].) If the settlement or judgment exceeds the amount
necessay to reamburse the employer, the employer will be reambursed, both attorneys will be
paid, and whatever remainswill go to theemployee. In these fortunate drcumdances, the
priority given to the payment of atorney feesis of no consequence. Theemployer, the
employee, and thair atorneysal will join in the recovery. 1t does not matter who is paid firg.

The priority for the payment of attorney fees matters only if the settlement or judgment
does not excead the amount reguired to reimburse the employer. Unless priority isgiven to the
payment of atorney feesin these drcumdances, the entire procesds will be used to reimburse
the employer, leaving the employeg satorney unpaid. To prevent this, and thereby ensure thet
employeeswill be able to obtain atorneys, the Legidature Sated theat the proceeds firg must be
usad to pay the attorney fees of “both the employer and theemployee” (Lab. Code, § 3860,
subd. (e).)

Themgority basssitsconduson % that the employee s attorney is not entitled to
atorney feesif the employee does not share in the proceeds of the settlement %2 on languagein
section 3860, subdivison (e), providing that the * reasonable attorneys fees’ that firg must be
deducted from the settlement, prior to rembursement of the employer, are “ based upon the
repective sarvices rendered in securing and effecting settlement for the benefit of the party
represented.”  The mgority reads this phrase to mean that “the reasonable value of the
employeg sattorney’ s servicesisdetermined . . . by reference to the actud benfit thet the
Settlement confers on the attorney’sown dient, theemployee” (Mg. opn. ante, @ p. 6.) This
isnot the only, nor even the mogt reasonable, interpretation of thislanguage.
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A more reasonable interpretation is that the phrase “for the benefit of” means*“on
behdf of,” s0 that the employee satorney is entitled to afee based upon the services rendered
on behdf of theemployee. Thisisamore reasoneble interpretation because it recognizesthet if
the employee s atorney, working for the benefit of the employee, secures a settlement, the
drcumdance that the amount of this settlement isinsuffident to provide ashare for the employee
does not necessarily meen that the reasonable vdue of the attorney’ ssarvicesis zero. This
interpretation aso is more reasonable because it gives effect to the atutory priority granted to
the payment of atorney fees by permitting the employee s attorney to be paid areasonable fee
“in the event thet the judgment [or settlement] recovered should not suiffice both to recompense
[the employed] and to satidfy the employer’'sdam.” (Quinn v. Sate of California, supra, 15
Cd.3d 162, 170.)

The effect of the mgority opinion will be to permit an employer to enjoy thefruits of a
settlement secured, in part, by the efforts of the employee s atorney, without paying apenny to
the employe sattorney. The mgority Satesthat its decison does not give the employer “an
unfair advantage or a‘freeride " because the employer must pay afeeto its own attorney.
(Mg. opn. ante a p. 11) Thisignoresthe redity that, athough the employer remains
obligated to pay its own atorney, the employer enjoys the fruits of the labors of the employee's
atorney for free. Thisisso even if the employee s atorney performed most of the work thet
resulted in the settlement.

In order for the employer to avoid having a portion of the settlement used to pay the
employee s atorney under the mgority’ s holding, the employer’ s attorney need only be
“adive’ inthelitigaion. In determining whether the employer’ s atorney was“active,” the
court does not “weigh the relaive contributions of counsd” but Smply determines whether the
employer was “apassive bendfidary.” (Kavanaugh v. City of Sunnyvale (1991) 233
Cd.App.3d 903, 914.) The employer’ s atorney need only “participate’ in the litigation by
making more than “atoken gppearance” (Id. & p. 915.) Thismeansthet the employee's
atorney may paform the vas mgarity of the work thet resultsin the settlement and yet be
denied attorney fees dtogether. Unlike the mgarity, | beieve this gives the employer “an unfair



advantage’ and, to the extent that the unpaid sarvices of the employee s atorney contributed to
the settlement, “a‘freeride’ ” (Mg. opn. ante, at p. 11.)

The mgority rasesared herring by assarting thet its decison “ prevents subdtantiad
unfairness’ to the employer because the employee s atorney in the present case daimed one-
third of the amount of the settlement ashisfee. (Mg. opn., ante at p. 11) Thisiswhat the
atorney daimed, but it is not necessarily what heis entitled to under the datute. The Satute
does not entitle the attorneys for the employer and the employee to whatever fee they dam, but
providesthet they are entitled to “reasonable atorneys fees” (Lab. Code, § 3860, subd.
(©).) Inthe event one-third of the settlement amount would be an unreasoncble fee, asthe
mgjority assarts, the employee satorney isnat entitled to that amount. But it does not follow
that the employeg satorney isentitted tonofee a dl.

In determining what conditutes a reasonable feg, thetrid court may take into account
whether the employee s atorney acoepted the case on acontingency feebass. A court
reasonably could condude that an employee s atorney who chose to gamble on the outcome of
the litigation by agreaing to a fee dependent upon the amount of the employes srecovary, is
entitled to areduced fee, or even nofee a dl, if the employee does not share in the proceeds of
the sttlement. But the mgority ersin basng itsinterpretation of the Satute, in part, on the
drcumgtance that the present case involves a contingency fee. The type of fee agreament thet
heppensto beinvolved in the present caseisirrdevant to the proper interpretation of Labor
Code s=ction 3860, subdivison (€).

For these reasons, and the reasons explained in my concurring opinion in SUMMers v.
Newman, supra, 20 Cd.4th 1021, 1036 (conc. opn. of George, C.J.), | respectfully dissent.

GEORGE, CJ.

| CONCUR:

WERDEGAR, J
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